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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


UNITED STATES OF AMERICA, 
Appellee, Docket No. 76-1515 
-against- 


LOUIS JAMES DeSALVATORE, a/k/a LOUIS 
PIZZA, 


Defendant-Appel lant. 


BRIEF ON BEHALF OF APPELLANT 

This is an appeal from a judgment of the United States District 
Court for the Eastern District of New York, rendered October 20, 1976, 
convicting appellant of Conspiracy to Possess and Distribute Narcotics 
in violation of Title 21, Sections 812, 841(a) and 841(b)(1)(A) of the 
United States Code. 

Appellant was sentenced by United States District Judge Bramwel 
to a maximum term of imprisonment of ten years and seven years special 
parole. Appellant had pleaded guilty on June 22, 1976 to the Seventh 
Count of a Seven Count Indictment, to cover the entire indictment, and 
the other six counts were thereafter dismissed. 

Two of the other defendants, ANTHONY FAGO and JOHN GIANGRANDE, went 
to trial. FAGO was convi-ted, but GIANGRANDE was acquitted by the 


jury. 


Thereafter, on October 20, 1976, appellant came on for sentence 
before Judge Bramwell. This appeal is based upon alleged improprieties 
and errors at the time of sentence which operated to deprive appellant 


of due process of law regardin} his sentence proceedings. 


STATUTES 
21 U.S.C. Section 841 Prohibited acts A - Unlawful acts 


(a) Except as authorized by this subchapter, it shall be unlawful 
for any person knowingly or intentionally -- 


(1) to manufacture, distribute, or dispense, or possess with 
intent to manufacture, distribute, or dispense, 4 controlled substance 


Penalties 

(b) Except as otherwise provided in Section 845 of this title, any 
person who violates subsection (a) of this section shall be sentenced 
as follows: 

(1) (A) In the case of a controlled substance in schedule I or II 
which is a narcotic drug, such person shall be sentenced to a term of 
imprisonment of not more than 15 years, a fine of not more than 
$25,000, or both. If any person commits such a violation after one or 
more prior convictions of him for an offense punishable under this 
paragraph, or for a felony under any other provision of this subchapter 
or subchapter II of this chapter or other law of the United States 
relating to narcotic drugs, marihuana, or depressant or stimulant sub- 
stances, have become final, such person shall be sentenced to a term 
of imprisonment of not more than 30 years, a fine of not more than 
$50,000, or both. Any sentence imposing a term of imprisonment under 
this paragraph shall, in the absence of such a prior conviction, impose a 
special parole term of at least 3 years in addition to such term of 
imprisonment and shall, if there was such a prior conviction, impose 
a special parole term of at least 6 years in addition to such term of 


imprisonment. 


FACTS 

A probation report was prepared with respect to the sentence to 
be imposed upon the appellant, and appellant and his counsel had an 
opportunity to, and did actually, examine that report a few days prior 
to sentence. In fact, certain objections were taken to the report and 
a formal pre-sentence memorandum was prepared by appellant's counsel 
and submitted to the Court prior to sentence ( 32.39, ). The 
essential issues that were argued at the time of the actual sentence 
involved the appellant's role in the alleged narcotics conspiracy and 
other matters. The difficulty came about when it become apparent that 
the Court had acquired a good deal of knowledge due to the fact chat 
between the time appellant took his plea and the time he came on fo 
sentence. the other two defendants had actual!y gone to trial before the 
same Judge. The Court therefore heard appellant's counsel argue that 
it was natural for the other two defendants to characterize this appellant 
as being the main culprit in the scheme, and the argument was made to 
the sentencing Court that it had made certain statements based upon a false 
impression of defendant's role created by the other two defendant in the 


other trial, rather than on the facts as they were known to be, 


At the inception of the sentence proceedings it became apparent 


that the Court and the United States Attorney had received the pre- 
sentence memorandum ( 9A ). At the outset, appellant's attorney 
pointed out to the Court that appellant had taken a plea of guilty rather 
than having been convicted by a jury, but the Court said that it had 


spent three weeks on trial in connection with this case. One defendant 


‘ 


was found quilvy and one was found not guilty. The Court heard the 
case and had no doubt, consistent with the plea, as to the guilt 
of appellant ( 11A ). Counsel pointed out the fact that he had 
pleaded guilty, which probably in some way altered testimony that was 
presented in the other case, since both defense counsel tried to throw 
all the weight on to appellant because he was not there ( 12A ) 
It was argued that one of the reasons appellant pleaded guilty was 
because of his attorney's advice, although he did not attempt to disclaim 
his guilt with regard to the count he pleaded to ( }2A-13a )- The 
point of the argument, and it was made again by counsel, was that 
appellant's participation had been exaggerated by counsel in an attempt 
to get their clients off, and that what the Court heard was a distorted 
view of appellant's role in this case (13A-14A). The attorney protested 
that appellant was not the main supplier, was not the main cog in the 
wheel, but that he was just a go-between between the buyer and seller at 
the insistence of the government (14A-15A). Appellant was involved 
and deserved to be punished, but he was not the main character in the 
scheme as the other two defendants tried to demonstrate in the other 
trial. The attorney pointed out, as was reflected in the pre-sentence 
memorandum, that the appellant worked in a bar and ran several ice 
cream trucks which his son operated; the point being that his sources 
of income were known and aboveboard rather than hidden and the result 
of narcotics dealings. The attorney also pointed out that the probation 
report was in many ways inaccurate, and although the Court said it would 


accept the attorney's statement, the United States Attorney, contrary 


to his agreement with counsel, began to address himself to the facts and 
_made statements which may have played a significant role in determining 
the sentence of the appellant ( 18A ). Im fact, MR. PREMINGER, 
appellant's counsel, clearly said that it was ‘i5 understanding that the 
United States Attorney would take no position on the sentence ( 1A iP 
Yet the United States Attorney, obviously just to rebut the statements 
made in appellant's pre-sentence report, made a statement whici, «4s 
definitely damaging to the appellant. The United States Attorney, in 
arguing whether the appellant owned other assets, called the Court's 
attention to an exhibit, namely a tape, which had been introduced in 

the other trial, which was a conversation between appellant and a 
government informant. This conversation related to the purchase of a hot 
kilo of heroin, and appellant apparently told the informant that his 

meat market was doing okay. This was referred to to show that he had 

some ownership interest in the meat market, e factor which is not illegal 
in any event, but at the same time illustrates that a conversation 
regarding heroin had taken place ( 20A ). The appellant's attorney 
cleared that up by saying that the appellant had bought a meat market 
with someone else because the attorney had actually represented the two 
men at the closing, but that the store did not do business and it was 
thereafter closed (20A-21A ).The United States Attorney, in an attempt 
to show that appellant really owned the bar that he worked at, again 
referred to the transcipt of the tape at the point where the appellant 
was asked about the bar business, and while appellant did not say he owned 
the bar, he indicated the payroll] was killing him ( 21A ). At 
another point in the conversation, appellant apparently referred to a bar 
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and said he used to own that place, and the United States Attorney pointed 
out that they had sixteen tapes in evidence in which appellant allegedly 
spoke to the informant about the purchase of narcotics ( 22, ). 

Counsel objected to the reference to any tapes that he had not had 

a right to cross examine on, and then the Court said if appellant 

had been on trial then counsel would have had that opportunity ( 22A -P 
Apparently it was clear that the Court was holding these things against 
appellant and seemed to be berating him for pleading guilty and saving 
the government the expense of a long trial. Counsel again argued that 
by the act of pleading guilty appellant had removed himself from the 
proceedings, and to thereafter use the evidence of the proceedings 
against him was unfair ( a3, ). The Court said that it would 
sentence him on what he pleaded to, and not the other things, but then 
the Court advised that after hearing the evidence at the trial, the 
Court was fully convinced as to his guilt ( 23, ). The attorney 
again pointed out that there are many reasons why a defendant pleads 
guilty, but while the Court said it would not hold his failure to go 
to trial against him, it was obvious that the Court's determination 

of appellant's role in this case was based upon the other trial. 

The United States Attorney made further references to the transcript 
of the tape wherein appellant apparently said that he gave up $750,000.00 
himself in a conversation in which the United States Attorney alleged they 
were talking about dope, and that he apparently made $24,000.0. on another 
narcotics deal with the same informant ( 4A ). 


The attorney again objected that the United States Attorney was 


violating his agreement that he would take 

of sentence, and that he was trying to establish from the testimony of 
the other trial that appellant was a serious participant in the narcotics 
business ( 25A ). The United States Attorney again referred to the 
transcript to discuss another narcotics Cransaction, and then the Court 


discussed the other case. The Judge said that he had spent over three 


weeks in the other trial, and that the Court was convinced that appellant 


was implicated and played a leading role in that situation ( 297A ) 


The Court also took note of the fact that appellant had been involved 
in previous narcotics crimes, once in the Eastern District of New York 
and once in Canada, and that the appellant should have been warned to 
thereafter refrain from dealing in drugs ( ] - 

That statement was particularly harmful because the fact of the 
matter was, as counsel pointed ot d as the pre-sentence memorandum 
showed, the case against the appellant in Canada was dismissed and no 
indictment was ever handed down and the case in the Eastern District of 
New York resulted in an acquittal by the jury ( 27A-29A ). The 
Court then reiterated its conviction that appellant was guilty and 
sentenced him to a term of imprisonment of ten years plus a special 
parole of seven years ( 29A-30A ) 

The attorney again objected that the Court was considering all the 
things the United States Attorney agreed not to bring into the case, 
and that appellant was being sentenced based upon evidence in a trial 
in which appellant was not a participant. The attorney pointed out thet 
appellant took the plea in good faith and it was unfair to thereafter 


be confronted with evidence he was not able to cross examine on ( 30A 
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appellant's constutional rights were violated becau he had 
been acquitted by a jury of his peers, the Court obviou treated the 

appellant as if he had been a convicted felon in that narcotic case. 

On two occasions the appellant, thus, had been charaed with narcotic 
violations . One resulted in an acquittal in the Eastern District of 
New York anc the other in a dismissal in a foreign country in which 


Other defendants were thereafter indicted but the appellant was not charaed 


at all. The Court repeatedly made the statement that these cases should 
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proven. When one reads all of the sentence minutes in this case, tne 
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solely based on the evi Jence it had heard in the three week per! od of the 
other trial The Constitution guarantees the right of appellant to 
cross examination and to defend himself if he participated in that other 


trial, and certainly the appellant would have been in no worse position 
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had he refused to plead guilty and gone to trial in that case. : 
criminals. One of the first steps is to have the defendant admit his 
guilt, verbalize his remorse and embark upon the necessary steps towards 


rehabilitation. It has always been recognized that when the defendant 


' 
. Part of our judicial system is based upon the idea of rehabilitating 
| thus pleads guilty and saves the government the expense of a trial, 
and that other trial would have been greatly lengthened by appellant's 

participation, he certainly should not suffer for his candidness and 
forthrightness in admitting his guilt and facing the consequences. 

What happened in this case goes against every concept of fairness 
and is certainly not an inducement to other people similarly situated 
to admit their crimes and embark upon the road back. If the Court in 
this case was so influenced by what happened in the other trial, 1t , 
should have told the appellant to take back his plea and go to trial 
in that matter. Certainly, appellant would have been no worse off than 
he stands now. He has been falsely accused of being a major dealer in 
narcotics and has been sentenced when he had no opportunity to defend é 
himself and no opportunity to test the reliability of that evidence. 
In addition, there had been an agreement at the time of the taking of 
the plea that the United States Attorney would take no position on 
sentence. This agreement was mentioned by appellant's attorney and was 
acknowledged by the prosecutor ( 18A-25A ). The United States 
‘Attorney was allowed to refer to transcripts of tape recordings made 


of conversations in which appellant was a participant. These recordings 


were evidently introduced at the other trial and were used to prove to 
the sentencing Court that appellant was involved in a major way in the 


atic 


narcotics conspiracy. Of course, counsel for appellant had not heard 
the recordings. He did not know if there wee any exculpatory portions, 
and he certainly had no right to object to them or cross examine on 
them, because he was not a participant in that trial. The aovernment 
clearly broke its promise in this case to take no position on sentencing, 
and to make statements in the guise of rebutting the appellant's pre- 
sentence report was improper. After all, the appellant's pre-sentence 
report was in response to inaccuracies and misstatements contained in 
the probation report, so that by allowing the United States Attorney to 
make further statements and refer to extrinsic evidence, the government 
was allowed to pick itself up by its own boots, because it was the 
government's misstatements that led to the appellant's memorandum in 
the first place. 

The promise of the go’ernment not to take a position on sentence 
should have been adhered to, and the breach of that agreement added to 


the unfair atmosphere present at the time of the imposition of sentence. 


Santobello v. New York, 404 U.S. 257, United States v. Palermo, F2d. 


(2nd Circuit ie 
CONCLUSION 


THE JUDGMENT APPEALLED FROM SHOULD BE 
REVERSED AND THE CASE REMANDED FOR 
RESENTENCING. 


Respectfully submitted, 


PREMINGER, MEYER & LIGHT 
Attorneys for Appellant 
66 Court Street 
Brooklyn, New York 11201 


STANLEY M. MEYER 
Of Counsel 
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Searccacing 


12, CROENIDGS: We are waiting for -‘c. Luger| 


MQ. PREMINGER: I'm sorry, your sOner. 


- 


Your Honor, I sent in the preortion reporc. Did 
your Honor aet it? 
THE COUNT: The presenc2aces nemorandun trat you 
sant in? I sent Mc. Greenidcg? “p to get 4 Copy. 
IR. GADENLOGE I got ny conv from a secroctary 
in the office yesterday morning. 
TUE COURT: You copied my copy? 
fit. GROENIDGE: to, I got it from MM. Preminger, 
‘f 2ramin 's secretaries. | 


’ . oe 
Call tne case. 


Tuk CLERK For sentence, United States ageaint 


touis J. DeSalvatore. 


Tim COURT: Is there any legal reason why sentenc 


this morning? 


- 


| 
MR. PREMINGER No legal reason. | 


THE COURT: Is there any reason why you shouid 


not be sentenced tcday? 


MR. DL SALVATORE: 


10 


13 


14 


15 


18 


19 


21 


ba 22 


24 


Sentencing 


I will hear what Mr. Premi; 3 has 


MR. PROEMNINGIR: Thank you very 


allowing me to come in this morn.ag ins veac 


would like that my client | 
nas received very recently addressed to your Honor con-~ 
cerning his sentence by people who wrote then 
their knowledge of tne ce 


I haven't previousiy Scen thon, 5o 


I am setting these for the first tame. 


THE COURT: All right, I have read the letters. 
MR. PREMINGER: Thank you, your Honor. 


moe Sh | "rs. i“ ce ~e . _~- ‘ - «+ 
COURT: One is from an attorney ana en 


s are from business people who are acquainted with 


| 
U 

. 

. 


otac 
hin. 
I will hear you. 
“IR, PREMINGER: I knew your Honor is fully aware 
of what is contained in both reports, tho presentence 
report and the one that we submitted. Also, your Henor, | 
wo would like to call your ilonor's attention to the 


typographical error in our report. AS your Honor knows | 


Mr. DeSalvatore was net convicted by a jury, he pleaded 


out sonethi 


I know 


Sentencing 
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in some way alcered some ef the testimony. 


got a view of the case where I'm sure both 42 


122 


OV 


ur lionor 


2nse 
counséls, Since ?ir. LPeSalvatore was out of tre case, 
put it on thenselvts to throw all the weight onto 


Mr. DeSalvatore because he wasn't nerea. 
TUK COURT: On page § of the presentenc 


it states as to the defendant's statements, he 


o 


What is your vosition cn that? 


2 report, 


stated 


that he pleaded guilty solely on the advice of his 


MR. PREMINGER: Arter discussing the case with 


my client, he admitted his guilt. He was invo 


? 
- 


the situation, and he is guilt 


THE COURT: Did he vlead guilty because 


1, le . ~ a .7 .y + [c - 
him to plead guilty or because he is guilty? 


MR. PROMINGSR: Botn. 
Til, COURT: Do you Aave anything to say 
Mr. DeSalvatore? 
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iti. DE SALVATORE: No. 


THE COURT: It says here you stated you 


guilty solely on the advice of your attorney. 
truc? 


MR. DE SALVATORE: Mr. Preminaer said b 


. ot aaal ” - ~ ; 
THES COURT: Ava you guilty? 


ived in 


you tolc 


to that, 


10 


11 


13 


14 


15 


16 


17 


19 


21 


~) 


Sentencing 

MP. DE SALVATORE: Yes, I am auilty. 

"HE COURT: There is no questicn in 
to that? 

Mn. DS SALVATORE: Ho. 

MR. PREMINGER: In discussing tac plea of guilty 
with a client, many things enter into the picture. Is 
it provable? ‘What is the case, «-d 59 forth. When 


“Mr, DeSalvatore said he Sleased guilty on my advice, 


MR. PREMINGER: We are not looking to withdraw 
his plea, your ilonor. He understands his participation 
in the event as it was explained in the report. Clear- 
ly ne was a member of the conspiracy here. 

Our contention is, I will ask your Honor if you 
can put aside all the weignt that may have been thrown 
on him in the trial which he did not participate in. It 
may hav2 been exaggerated by counsel in an attempt to 
prove to the jury that their clients were not the main 
peopl» .involved and it was tir. DeSalvatore. Because I 


am sur2 that is what happened. AS a trial attorney, tha 


is normal for any counsel t9 Co. 
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Sentencing 


met his father. 


pefore the 


This is the first time that he stancs 


Court to ask for consideration. He nas been involved 


: 5 before, your Honor, and you are aware of his past involv@- 


6 ment. I think that that should be totally wiped out 


because there are no convictions. I Xnow your Honor to 


8 be a fair man and you will take everything into consid- 
9 eration in passing sentence on Mr. DeSalvatore. 
10 


Iwas not privileged to haar what ‘ent on during 


é ll the trial or what role it is alleged that Mr. DeSalvatote 
12 Played. 
13 THE COURT: Of course, you hnaveted the benefit 
14 of the 3500 material which was given to the other law- 
15 | yers in connection with this triel. Is that correct? 
16 MR. PREMINGER: I could have locked at it. 
17 Tie COURT: You did look at it. 
18 MQ. PREMINGER: No. 
19 TUE COURT: What you're saving in your present 
. 0 memorancum, is right in here -- you had to look at it. 
21 MR. PREMINCER: I did look at some. 
= THE COURT: Well, you've had it. You nad that 
B material. You say you weren't at the trial, but this 
1% memorandum shows that you had the benefit of the 3500 
5 25 


material which was given to the other defendants 
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” ° ror 4 a i | - * ~- — 
mers COURT: Wa will acesot tnat 25 & £26. I am 


not holding it acainst you. I want th: record te show 


vou did have that benefit. 


tartion as snown in our revort to your Uonor. 


cee wiley Hida oe at aii = aS ; 
So that, in addition Tucge, *her? ere certain 
:= 1 : My . r . y’ 3 %. 7 > = » | ¢ a - - 
thincs in the report which we contend to 52 unsruc. 


There ara certain admissions tat itr. DaSalvators mace 


“Ts . oan — 2 t, P hes 36 
and certain telephone numbers attributable to hin. 


THE COURT: I reac it. 
MP. PREMINGER: If there is any avestion as to 
our contention, where we say the raport is inaccurate, 


, 


I wish vour "Wonor could call it to cur attentior. 

Tun COURT: I reac it an? I've taken into con- 
sideration those inaccuracies. Of course, those aren't 
the basis on which the Court intends to act. They were 


in there and you pointed them out as being inaccurate. 


I accept them in the fashion you set then forth with 


your contention on one side and the Government's con- 


tention on theother. 


sp eee 
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would address myself to the facts as cicy yortain to 

the case in the sentencing procedure. Based upon that - 
THE COURT: Let me hear from Mr. CeSsivatore firse. 
MR. PRENINGER: I understocd Mr. Greenicse would 


take no position on the sentence. 


Tum COURT: I doen't know that that is his rosi- 
tion. He is permitted to. 

Wn. PRE W2IGER: Suse ie 13. 

Tiin COURT: What is it you don't unéers‘*and? 

MR. PREMINGER: I understand itr. Greenidge wants 
to be neare on sentence. 

THE COURT: It seems that way. 

NB, GREDNIDSL: Cust to rebut the statements mada 
in the defendants presentance report, thea sentence 


memorandum presented to me yesterday mcrning at 11:44 
A.M. I said I would not speak as to santence but I 
believe there are in@ications in the repert which would 
indicate that the Government has either presente! false 
information to the Probation Department or in some way 
tried to create a different record of this defendant 


now before the Court. 


THE COURT: He is going to adérass himse” 


10 


1l 


12 


13 


15 


18 | 
19 
20 
21 


22 


23 


M2. PRENINGER: I see. Your Honor, I dbclieve 1 
explored everything. I doen't vant to belabur the point. 
tig wife and family are in the courtrocn. He is part o 
the family. I would just like to mention that I believe 
the sentence should reflect this particular act and this 
act alone and the fact that he is 3 first offencer. 
There are no ties between bim and the underworld or any 
narcotic ring. This is an isolated thing. ! 
people who at tae insistence of ir. 
to Go it and tnis deal took place. ite has pleac guilty 
to it. I ask your Honor to be as lenient as possible. 

THE COURT: Mr. DeSalvatore, I will near what- 
ever you may wish to say at this time. 

DE SALVATORE: I really nave nothing to say, 
your iionor. TI hope you are as lenient as possible, 
as Mr. Preminger says. 

THO COURT: Anythine further? 

MR. DE SALVATORE: No. 

THE COURT: Mr. Greenidge, is there anything 
you wish tc state? 

MR. GREENIDGE: In his presentence report the 
defendant in the section called fanily and work Dack- 


ground has indicated that -- left the impression that 


ne worked at a job at tne Drift Inn and doesn't own 


Sentencing 


I will call the 


that many assets or items. 


attention to Exhibit 33, 


4 Mr. Pincus and lir. DeSalvatore engage in conversation 


5 prior to the purchase of a hot kilo of hercia and where 
6 Mr. DeSalvatore indicates that -- Mr. Pincus indicates 

7 how is the meat market and Mr. DeSalvatcr? ansvers that 
8 the meat market was doing okay, and thas ue nad a man 
9 by the name of Louis. Ue doesn't actually say i own 

10 the meat marxet, but at that particular point of the 

il transcript he says he has a man in the meat marxet by 

12 the mame of Louis. The connotation the Governacnt sets 
13 from that is he owns the market. 

14 THE COURT: The attorney in Florida agrees. 

15 MR. PREMINGER: Judge, I carn clarify that. 

16 THE COURT: He says here, to the best of his 

17 knowledge he has never been arrested which is not true, 
18 and he has been actively engaged in the meat business 
19 for nis livelinood. This is one of the letters that 

20 you gave me this morning. 

21 MR. PREHMINGER: We don't deny it. He is not 

22 involved anymore. I represented Mr. DeSalvatore and 

23 another man when they bought a meat market in Brooklyn. 
24 They had the place for approximately one year and worked 


very hard, but a new store opened up and it ended up 
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Sentencing 
that bota lost four or five thousand doliars é7chn when 


they sold out four or five months ago. 


those are the facts because I was the actorney when they 
bought it and I was the attorney when they sold it. 
There is still money I am holding in escrow. As far as 
value is concerned, there is nothiag there, Judade. 

MR. GREENIDCE: The other thing is taat on the 
same paces 23 and 30, Mr. CeSalvatera i3 asked again 
bout the bar, how is the bar business. lie doesn‘t say 
I own the bar but he indicates the payroll is killiag 
me in the bar. I think it indicates he owns the bar. 

MR. PREMINGER: I dispute that. You can be a 


manager and say something like that. 


Tim COURT: You may dispute jit. 
MR. PREMINGER: All the conversaticn indicates 


is that Mr. DeSalvatore works and that he is concerned 
about his bar. This is not the normal complaint cf 
somebody engaged in the narcotic traffic. These are 
arguments that would establish my pesition more vividly. 
MR. GREENIDCE: Also there is another cccasion 
that when they passed a certain place, the defendant 


said: “See that joint with the lights on over there?" 


and Mr. Pincus said, "Yes." The dnfendant said: “That 
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Sentencing 


Th (m4 


to trial or not going to trial. There is no ndditional 


punishment for doing that. 


MR. GREENIDGE: I have two further points thet 


I would like to bring out. Page 22 of Exnibir 33, which 


is in evidence, inevidence i:. the criminal trial, 


Wr. Pincus at one point in the tape indicated he did not 
want to front the money to Mr. DeSalvacore, ‘and 

Mr. DeSalvatore and I think pase 22 indicated ‘i gave 

up $359,009 myself." I would like to draw che Court 
attention to the fact that they are talking about front- 
ing dope. In this case he is saying he fronted $359,900) 
His claim that he only made $1,009 from his deal ignores 
his statement in Government's Exhibit 33 Number One, 
and ignores the fact that in the sale on February 18th, 
he received $24,000 himself that was fronted by 


Mr. Pincus and that is in evidence, your Honor. 


(Continued next page) 
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Sentencins 2? 


“AR. PREMINGER: Judge, I think we ar: 
totally contrary to my understanding of what ‘c. sr2anids 
told me his position would be at the time Oo. s#ntence. 
Contrary to the spirit of the plea we tcox. Ue as cry 
ing to show, without saying in so many words -- after 
saying he woulda't take a position -=- he is going ahead 


ana establishina from the trial, from testinony in the 


trial which we were not a part of, he is trying to Siow 
that Mr. DeSalvatore was a sorious participant in tCiat. 
THO COUNT: Your presentence memorancu WALCA 


you presented before the Court, presents t9 show tn 


ie) 


contrary. 


MR. PREMINGER: That is ragint. 


THC COURT: It was based on the position you took 
2 ——_ = ce “ ; : “7 , Py 
that theGovernmont felt that they had to clarify what 


the issues wore. 


NMR. PREMINGER: I disagrea with that. The pro- 
bation report is prepared by the Government, in which 


‘they state their position, and now we state our position 


What Mr. Greenidga is doing is breecning our agreement 


MR. GREDNIDGE: I have one further point. Tnat 


is, in one case Mr. DeSalvatore incicates tnat -- in nis 


presentence report that -- the only person he dealt with 


oe ee Ae me o + ee 
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My. 


Mr. Pineus wnat type of 
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or white, 


didn't “now the difference of what. 


position. 


MR, PREMINGER: 


Secause Of wnat one fallow sa 


and Mr. Adamo's answer was 


DeSalvatore. 


neroin are you selliag ae, brown 


"hu? ” ir. Adamo 


on, 


he Government's 


"a 
f 
oe? 


_— ae 
shay Bs 


It's counsel's corclusion that 


HR. DE SALVATORE: Thank you. 


THik COURT: Is there sonething you wish to say? 


tH. PRENLTUGCOR: 
my £ather opened up in 
sold it in 
place," 
THE COURT: 


MR. PREMTUGSR: 


Ti, COURT: For 


Court was engacec in a 


meaning my family's place. 


Thank you. 


DO you want to? 


aporcximateiy 1950 or ‘52 and 
ana I said “that used to be my 
That's all. 
Anything further? 

No, your Honor. 

Greenidsa? 

Nothing further. 


a little over thre 
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Jucge, 


. 
3 were during the same time period, Judqe. V5 say Lf 
‘ | 
4 | should tiave served as a warning and I say it “cid, since 
- 5 that tine he hasn't deen involved. 
. 6 THD COURT: You say this is the sanz case? 
9 "79 oe he bana beeeene) = tre 3 w - 2. | _ 3.004 
‘ white EF arieciscet sides + Se@7 a. ©LoO0.. > -accec AUs iN the | 
8 Same time neriod, Jucse. “Ya was acquitted .n June or 
9 July of 2275. 
10 MR. GRRENZDGE: Tron Cac:waber '74 =~ 
' r 2 - =~ be 1 e 
11 | THE COURT: Setween Paisruary and Xeceitrer ot 
. 
12 1973. 
‘ 

13 HR. PREMNINGER: iie was acquitted in July oz 
14 '75 on a caSe in the Eastern District here. What I am 

sa SEA 6 fy ert feta, a 
15 saying to your Uonor, here, his involvement >redates his 
16 trial in tnis case and sinse 1275 wir. DeSalvatcte -r 

sheet dia tebe la! : (2. @ ' : ; = = 

17 T3E COURT: ‘That «as 73. These items aro ‘75. 


18 In the case before the Court that is. 


19 iiR, GRIUNIDGE: He was out on bail. 


21 MR. DLE SALVATORE: .io, I was not on bail. I was 
22 acquitted. 

23 mim COURT: But that involves -- that prior case 
24 on which 2c was acquitted for possessicn with intent to 


20 Gun COUPT: When these items took place? 
distribute two sounds of ecroin was during of Pebruary 
' 


11 


12 


13 


14 


15 


16 


17 


21 


22 


24 


me 


my COURT: So these ar2 subsé@quent acus. 


pupae : 


"12, PREMINGER: December '74, sort of usfore and 


= «lt 
overlaps. 
rum COUPT: Gert of comes rignt after 1%. But 
it's not the same. 


“4m. PPEMINGER: I didn't say it was the same. it 


involved the same time period. 
THE COURT: All right. 
Turtier, in the instant case :f. CeSalvatcre was 


ret 


involved in several narcotic transactions involving a 


total of 93,499 in Government money which has never been 
rat is wnat is before the Court. 

Ana based on the nlea, based on the fact there 
was a trial in which the facts of this matter came out, 


an@ the Court is convinced of the quilt of this defen- 
Gant, it is adjudged that tne defendant is hereby com- 


mitted to the custody of the Attorney General or his 


imprisoned for a 


i 


) 
a] 


? 


enw 
oe 


“3 
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‘ 2 | Put he chose to stay in the drug business. 
3 MR. PREMINGDCR: Your iicncr i8 Sayings ia35 in 
| 
| . ° . ° ° » . 
4 | the drug business although he was found not guilty. 


THE COURT: I am saying these things snould have 


6 been a warning to this individual but evidently they 


~— 


were not. 


MR. PROMINGCR: ifay we have a one weex stay oO 


rh 


on i ‘ ' = , 
9 i execution? Hr. De Salvatore has two trings tiatc -- 
| 
} 
{ TTIIM. c @ c - . esr 9 a 
KE URT: Stay of execution to Uctober 27, 1976 


10 TEE CO 


il || at noon of that day. ir. DeSalvatore is to suszander 
| 
12 || himself to the United States Marshal in this building 


13 on the first floor. 


14 || MR. GREENIDGE: At this time, I move to dismiss 


15 | counts one throush six in criminal 75-CR-997. 
| ere) er - 
16 | TE COURT: The application is granted. 


17 | MR. GREENILGE: Thank you, your Honor. 


18 | THE COURT: Thank you. 
19 | * “ * 
20 


21 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
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UNITED STATES OF AMERICA, 


-against- 


“i 
wr 

» 
) 
ve) 
-) 


LOUIS JAMES DeSALVATORE, a/k/a LOUIS ‘ 
PIZZA, 


Defendant. 


FAMILY AND WORK BACKGROUND 


The defendant, LOUIS JAMES DeSALVATORE, lives at 1148 East I2th 
Street, Urooklyn, Mew York, a oOne-family house which is owned by his 


father and mother. Both his parents work, his father as a longshoreiman, 


and they purchased this house approximately six years ago for approximately 
$35,000.00. The defendant rents the home fre™ his father at a rental of 


$250.00 a month. 


He is employed as the manager of the Drift Inn, located on Coney 


Island Avenuc in Brooklyn, where he received an income of approximately 
$17,000.00 a year. He has filed income tax returns indicating that 
revenue. In addition, he owns two ice cream trucks which are operated 
by his two sons, who are married and support themselves and their 


families from the revenue obtained from the ice cream trucks. 


Me. DeSALVATORE is tar from the man that Che qovernment worked 
picture him to be and in reality 1S a person who has worked hard for 


himself and his family, showing an industriousness and a willingness 


to sacrifice which is uncommon. Mr. DeSALVATORE obtained these ice 
cream trucks in 1974 and 1975, and owes money on both of them. He has 
a car loan on his 1974 Oldsmobile with about. ten payments in the amount 
of $123.00 a month left, and he has a second loan on one of the trucks 
payable to the First National City Bank with two years left. These pay- 
ments are $180.00 a month, and he is presently not uo to date in his 
payments. 
The defendant lives with his wife, ROSE, to whom he has been 
married for twelve years, and lives with four children. including a 
twenty-one year old daughter who works and cont: ibutes to the support 
of the family. His second oldest child, LINDA, attends high school 
and all his family ave in good health. His other children also attend 
school. Mr. DeSALVATORE never went to high school] at all because he 
‘ 
q had to work to support his family at an early age He worked for his 
father in the family owned pizzeria as a young teen ager until he was 
eighteen or nineteen years old. Then he worked for South Shore Excavation 
as a truck driver and received a salary of about $250.00 a week. He did 
this for two years while at the same time continuing to work for his 


father to earn extra money He has been employed at the Drift Inn for 
the past six years 
Mr. DeSALVATORE had a boat in his name, and during the last trial 


in which he was found not guilty, he introduced into evidence a bill of 


ee tte er atin a  —_alllaspallapaaspiacre —— wane 
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tsale indicating that the boat was purchased tor £5 000.00, of which 
.$2,500.90 wat cash and $2,500.00 represented notes, but he wos only 
! 


‘a half owner of the boat. The boat was in very bad shape and tt took him 


months to restore it. One of the owners of the marina where the boat 


is kept testified to that effect at the last trial. 
Mr. DeSALVATORE has a savings account with his wife in the First 
National City Bank containing about $1,000.00. He has a checking account 


with a small balance and owns no stocks, bonds or real esta 


that 


but 


occasionally uses a country home located in Lake Hopatonq, 


belongs to his mother - in-law. She has had it four years and she patd for 


it herself with funds obtained from a long standing friend that she 


‘raised. Mr. DeSALVATORE does not own this house and challenges anyone 


who claims that he does. 


PRIOR CRIMINAL RECORD 


The defendant, LOUIS JAMES DeSALVATORE, has never been convicted 
of a crime except for the one on which he faces sentences. He therefore 
stands before this Court having been convicted for the first time. Mr. 
DeSALVATORE has, however, been arrested on approximately five other 
occasions, but it is respectfully submitted that these incidents should 
not be held against him because he was never convicted, or in some 
cases, prosecuted. He was arrested when he ws seventeen years of age 
on a robbery charge and was acquitted after trial. He was arrested when 
he was about twenty-one years old on a counterf2it charge, but was never . 


indicted. It is interesting to note that the ag-nt himself was ultimately 


arrested in that case. When he was twenty-three years old he was again 


arrested for robbery, but the indictment was never handed down and the 
charges were dismissed. When he was twenty-seven years old he was 
jarrested in Canadg on a narcotics charges but there, too, Lhe case was 
dismissed and he was never indicted. When he was twenty-eight years old 
‘he was again arrested in the Eastern District of New York and charged 
with narcotics. This case went to trial and the defendant was acquitted 
by a jury. The only other arrest that he hag is the one that resulted 


in the within conviction. 


DEFENDANT'S INVOLVEMENT IN THE CRIME HEREIN 


It is most respectfully submitted that although the defendant has,~ 
p 4 


been convicted by a jury he stands before this Court, not as a major 


‘dealer in narcotics but as one who did not have a significant role in the 


events which were the subject of this prosecution. In fact, he put two 


‘people together and acted as a go-between regarding ROBERT PINCUS, a 


government agent and the person that bought narcotics from GEORGE ANAMO. 


For this he received approximately $1,000.00 and he pleaded guilty to 

‘the seventh count of the indictment, Conspiracy to Traffic in Narcotics. 

It is significant to note that the defendant denied every other count 1n 

‘this indictment. I would also Vike to point out that putting the people 

‘together for the purpose of dealing in narcotics, a5 was alleged In the 

seventh count, could also be considered Aiding and Abetting, as he was : 
charged with on the first six counts, so that we are really dealine with 


, 1 ra > « "1 wa 4ai¢€ - ; ; 
One event here and rot with seven different néercotics transactions. Mr. 


DeSALVATORE's involvement came about due to constant urging by PINCUS 


to get a connection for him so that he could make narcotics purchases. 


1 


would direct this Court to the 3500 material in this case, which showed 


that Mr. PINCUS stated the defendant got $200.00 or $100.00 each time 


from ADAMO. This was 


someone went down when he bought narcotics 
demonstrated by the 3500 material and PINCUS’ grand jury testimony, so 
that in truth and fact, Mr. DeSALVATORE really only was a middle man 


in this situation. That material shows that Mr. DeSALVATORE never did 


anything and that the entire basis is the testimony of PINCUS, not the 


most reliable source of information at best. This informant admittedly 


interest to 


received about $44,000.00, and of course it was to his great 


exaggerate the transaction and involve the defendant. 


DEFENDANT'S ANSWER TO ALLEGATIONS CONTAINED 
IN THE PROBATION REPORT WHICH ARE UNTRUE 


: OR INACCURATE. eS eee 


There are certain things that are contained in the yrobation report 
} 


prepared for use by this Couet which the defendant feels should not he 


gre taken as follows in chronological 


relied on and are inaccurate. They 


order: 
, 


1. On page 3 of the probation report there are allegations that 


the defendant admitted handling 100 Ibs. of marijuana. The defendant 


categorically denies that he ever made such an‘ admission or that he 


"ever handled 100 lbs. of marijuana. 


2. On page 5 of the probation report it is alleged that telephone 


numbers taken from the defendant when he was arrested were in code and 


were actually numbers of members of organized crime. The defendant would 


like to categorically deny that such is the case. He was arrested while 


in 2 bar and anyone can come into a bar, so that if there were any 


people in the place who were members of organized crime, which we do 
not think is the allegation, this should not be held against the 
defendant. The defendant denies that these telephone numbers are organized 
crime numbers, and in the event the government presses Lhis issue, the 
defendant would cenand a hearing with regard to this claim. 

3. On page * the probation report indicates that one CLARK 
ECONOMY was acting on behalf of the defenddnt for the purpose of following 
the government informant after this case was over. The defendant 
denies that. and strenuously asserts that such an allegation is pure 
rubbish. Mr. ECONOMY is a friend of the defendant and was a ually 
driving him to and from Court because he had been injured and could not 
drive his own car. This can be documented by medical proof if the Court 
desires. 

The report also seems to allege that the defendant's record 

contains charges with respect to Treasury Notes or Bonds, but this is 
in error, since the defendant was never charged with such crimes. and it 
would make no difference, since he has no prior convictions In any 
event. 

4. On page 10 of the probation report there is an entry regarding 
the defendant's arrest of July 8, 1975, but it fails to indicate that 
that case resulted in an acquittal by a jury of all charges against 
the defendant. 

5. The probation report has tried to assert that the defendant : 


is a major dealer in narcotics and that he failed to file income tax 


returns. The defendant categorically states that such an allegation 


is nonsense and that he filed tax returns through 1975. Without 


! this only as a middle man, and because it would appear that the 
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reiterating the facts as set forth in the previous section of this 
memorandum, the defendant would like to refer this Court to the previous 
section indicating the defendant's involvement in the events which were 
the subject of this indictment. 

6. The report also claims that according to the Canadian police 


the defendant was the brains behind the Canadian narcotics operation 


‘ 


which we refer to in this report under the defendant s criminal record 


as being the arrest of the defendant when he was twenty-seven years old 


We wish to again categorically point out that these charges against the 
defendant were dropped. He was completely exonerated and he was never 
prosecuted whatsoever. There was absolutely no proof to show that he 


had any partners in that operation, that he was connected with the 
operation or that he was involved in any way. We suggest that to put 
such an allegation into this probation report is nothing more than an 
attempt at character assassination, and that such matters should not 


be 


considered by this Court whatsoever. ‘ 


It is most respectfully suggested that inasmuch as the defendant 
stands before this Court as a first offender, in view of the fact that 
this is the only conviction that he has ever had and Ir view of the 
fact of his long history or work, that the situation herein calls for 


leniency. The defendant is not a major dealer, he was involved in 


possibilities of any rehabilitation that might be desired would be 


great, we most respectfully suggest that supervision of the defendant on 
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‘ tn the presence of the attorncy for the government MONTH DAY 
——_————_—————r| 10 20 


the defendant appeared in person on this datc 


° 
| * COUMSEL Li_J WITHOUT COUNSEL However the court advised deiendant of right to counsel and asked whether defendant desired tos 
; ; have counse! appointed by the cour’ ad the defendant thereupon waived assistance of counsel. } | 
| Leg ITH COUNSEL, «LL - — ——- - Marvin Preminger, Le ee a j 
H (Name of counsel) 
xX 
LX GUILTY, and the court being satisfieg that { j) NOLO CONTENDERE, \ } NOT GUILTY 
there is a factual basis for the plea, ount 7 
LJ NOT GUILTY. Defendant 1s discharged 
; There bring a finding/verdict of 
' {__y GUILTY. 
1 
* : : Defendant has been convicted as charged of the offense(s) of violating T-21, U. S.C. Sees 312 9 ra 
of ene (2) (1) and 841(b)(1) (AD in that on or about and between the lst day 
’ ; 62 Decerber , 1974, and the date of this indictment, both dates bains 


UDSACAT 
1 aprroximate and inclusive, the defendant with others did conspire w-Ci 
t ‘ 


intent to distribute heroin, and cocaine. ? 


‘ 
¢ 


' ‘ 
pronounced Because no sufficient cause to the contr=r 


2, to say why judgment should not he 
ordered that: The defencant | 
' 


defendant guilty ay charged and convicted and 
yresentative for imprisonment for a period of mals 


The court asked whether defendant had anythin 
, war shown, oF appeared to the court, the court adjudged the 
fercky committed to the custody of the Attorncy General or his authored ict 


10 years plus a special parole term of 7 years on count (7). 
£ Asst. U.S. Attorney Greendige counts (1) through (6) 


 erapines Cn rotion o 

; 7 are dismissed, Stay execution of sentence granted to Oct. 27,1976 

Uncen at 12:00 Noon. 
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hereby ordered that the general conditions of probation set out on 
ditions of probation, reduce of extend the period of probation, 2n 
criod of five years permitted by law, may issue a warrant and rev 


, AQEITIAIAL 
CASDITIONS 

: 0" 
- PROBATICN -}- 
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In addition to the erecial conditions of probation imposed above, it Is 
reverse side of this judgment be imposed. The Court may change the wor 
any time during the grobation period of within 2 maximum probation p 


probation fora violation occurring during the probation period. 
i 


_ 
Thé court orders commitment to the custody of the Attorney General and recommends, iG ee peri: 
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: UNITES STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


j | UNITED STATES OF AMERICA, NOTICE OF APPEAL 


-against- Indictment No. 75 CR 907 
LOUIS JAMES DeSALVATORE, a/k/a LOUIS PIZZA, 


Defendant-Appellant. 
Name and Address of Appellant: LOUIS JAMES DeSALVATORE 


1148 East 12th Street 
Brooklyn, New York 
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Name and Address of Attorneys 
for Appellant: PREMINGER, MEYER & LIGHT 
‘ 66 Court Street 

Brooklyn, New York 11201 

Offense: Conspiracy to violate Sections 812, 841(a)(1) and 841 (b)(1)(A) 

of Title 2] U.S.C., possession with intent to distribute a Schedule I 
; Controlled Substance and Schedule II Controlled Substance. 
Appellant appeals from the judgment of conviction convicting him of the 
above charges rendered October 20, 1976 (Bramwell, U.S.D.J.) and sentencina 
him to a maximum term of imprisonment of ten years and seven years special 


parole. Appellant pleaded guilty to the Seventh Count of the above indictment 


to cover the entire indictment. 
Appellant hereby appeals to the United States Court of Appeals for the 
mie Second Circuit from the whole and each and every part of the above stated 
judgment. An application for bail has been denied by the Trial Court and 


j appellant will be incarcerated during the pendency of this appeal subject 


to further bail applications. 
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TO: 


Hon. DAVID G. TRAGER 

United States Attorney 
Eastern District of New York 
225 Cadman Plaza East 
Brooklyn, New YOrk 11201 
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